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LITERARY PROPERTY. 


HEN the Right of the Author in 
* 7 his Copy was firſt - agitated, I con- 
n fels that I was prejudiced in its 

Favour. I conſidered it as the nobleſt In- 

heritance which could be tranſmitted _to 

Poſterity. If the Law was ſo ſollicitous in 
protecting that Property which was fre- 

quently acquired by Fraud, Rapine and 

Extortion, what Reaſon could be aſſigned 

why it ſhould abandon, to every Invader, 

Literary Property, which being the genuine 

Offspring of the Mind is more peculiarly 
- our own. Such Reflections as theſe occur 

to every one at the firſt View. But when 
iS B | 


— 
E 
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I would have examined the Principles on 


. which it was founded, they proved ſo un- 


ſubſtantial, ſo void of Reality, that they 
eluded my Search. In the Courſe of this 
Inquiry, I was forced to exerciſe a Poetical 
Faculty in giving Limbs and Features to 
this airy Phantom, that I might the more 
eaſily combat it ; that is, I ſuppoſed it to 
be endowed with Qualities not ſuch as really 
exiſt in it (for it is imaginary) but with 
thoſe which are generally attributed to it. 
In inveſtigating the Nature and Limits of 
any Property, if it be real, the more we 
contemplate it the greater Certainty we ſhall 
find; on the other hand, if it be chimerical 
ſuch a Reſearch will lead us into Doubts 
and Perplexities, Contradictions and Ab- 


ſurdities. Let us mark the Analogy, and 


obſerve the Difference between this and other 


Property. The Queſtion is as follows. 


WHETHER at Common Law an Author 
and his Aſſigns have a perpetual and ex- 


cluſive Right of ſelling and vending his 


own Works? In the Diſcuſſion of this 
Queſtion, it is neceſſary to inquire whether 
a Property may be obtained in a Copy, and 
if it may, whether ſuch a perpetual ex- 
cluſive Right may be founded on it. 
PROPERTY is either corporeal or incor- 
poreal. It may be again divided into ori- 
ginal and derivative. It is admitted that 


this Property principally conſiſts in the Ideas. 


#F = 

tho' it be likewiſe inherent in the Form and 
Compoſition of , the Piece by which it is 
moſt eaſily diſtinguiſhed and aſcertained. 
Therefore it is incorporeal, yet it totally 
differs from every hes incorporeal Right 
which the Law acknowledges either ori- 
ginal as Bonds, Contracts and Obligations, 
(for theſe ariſe from Compact and Agree- 
ment of the Parties) or derivative, as Eſ- 
tovers, Advowſons, and Rights of Com- 
mon, which imply a prior Property from 
whence they iſſue. A Manor muſt be 
created before the Right of Common can 
ſubſiſt ; nor can Eſtovers be granted till 
Property is firſt gained in the Wood; a 
Church muſt be endowed, e'er the Right 
of Preſentation ariſes; This original incor- 
poreal Right, if it exiſts at all, muſt ne- 
ceſſarily partake of the Nature and Qualities 
of a corporeal Property. A ſtrange Phæ- 
nomenon! | 

AN excluſive Property cannot be obtained 
in every Idea that we perceive, nor in every 


Sentiment that occurs to us ; becauſe Na- 


ture has framed us with ſimilar Organs, fo 
that the ſame Objects muſt neceſſarily make 
ſimilar Impreſſions on them. © It may be 
* ſaid, that by Labour and long Study 
© we may detect the hidden Qualities, and 


ce diſcover the remote Relations of Things, 


* which if we publiſh for the publick Good, 
« we may claim a Property in them, to 
B 2 | 


1 

1 

| 
1 
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© which we are intitled as to corporeal 
* Things by Occupancy and Improvement.” 
Be it ſo. Therefore Sir Iſaac Newton de- 
monſtrating on the Principles of Geometry, 
the Laws of the Univerſe, and the Phz- 
nomena of Light and Colours, has acquired 
an excluſive Property in them by Occu- 
pancy, as the firſt Diſcoverer, then by em- 
ploying his Labour on that which was of 
common Right he has converted it to his 
own Uſe and Emolument. It ſhall be go- 
verned by the Rules of other Property. 
As if the Children could inherit, or the 
Wife was dowable of his lofty and ſublime 
Conceptions. This ideal Property eſſentially 
differs from the Property of. corporeal 
Things, inſomuch that in the latter what 
is already acquired to us, cannot become 
the Property of a Stranger by his imploy- 
ing more Labour on it. If any one with- 
out my Permiſſion builds on my Soil, or 
cultivates my Land, he can neither claim 
the Houſe or gather the Fruits of his In- 
duſtry. It is otherwiſe with reſpe& to in- 
tellectual Labours, we may improve the 
Diſcoveries of others without invading their 
Property. The Intereſt of Literature de- 
mands it. The Learning of the preſent 
Age may be conſidered as a vaſt Super- 
ſtructure, to the rearing of which the Ge- 
niuſſes of paſt Times have contributed their 
Proportion of Wit and Induſtry ; to what 


2 
Purpoſe would they have contributed if 
each of them could inſiſt that none ſhould 
build on their Foundations? We may de- 
rive a Property from the Ideas of others, 
not only by improving and adding to them, 
but meerly by employing more Labour on 
them. Thus the Tranſlator gains an In- 
tereſt in the Ideas of an original Author, 
perhaps contrary to the Will of that Au- 


thor ; whereas in real Property the latter 
Right muſt flow from the Act of the firſt 


Proprietor. Whence ariſes this notable Dif- 


ference ? from hence, if I miſtake not, that 
in ideal Property the derivative Right neither 
diminiſhes nor ſubſtracts from the original 
/ one, therefore there is no Injury done. It 
is otherwiſe in real Property, where the 
former Right diminiſhes in Proportion as 
the latter increaſes. Hence the Conſent of 
the firſt Proprietor is neceſſary. I admitted 
but now for Argument's ſake, that an ex- 
clufive Property might be acquired in our 
Ideas by Occupancy and Improvment. Who- 
ever will conſider the Deductions that have 
been made from theſe Premiſes will find 
them repugnant to every eſtabliſhed No- 


tion of Property. If the true and peculiar 


Property in the Book is inherent in the 
Ideas, and is gained by Improvment, Whence 
ariſes the Right of the Tranſlator ? If by 
Occupancy, whence the Right of the Im- 
prover ? Can there be many original ex- 


141 
clufive Properties all exiſting in the ſame 
Subje&, ſeparate and independant ? It is 
an Abuſe of Words to call that a Property 
which every one may ſeize at Pleaſure, and 
enjoy in common with the firſt Poſſeſſor. 
As AN, every thing ſuſceptible of Pro- 
perty, which lies unpoſſeſſed, according to 
the Law of Nature, may be gained by Oc- 
cupancy: By the common Law of Eng- 
land it reſts in the King, tho' the / Subject 
in ſpecial Caſes may be an Occupant. So 
no Species of Property in this Country is 
without a Proprietor. To whom then do 
the Copies of antient Authors appertain ? 
The firſt Proprietors and their Repreſenta- 
tives are long ſince no more. They are not 
a Derelict, neither is there an excluſive Poſ- 
ſeſſion gained of them; for the Bookſellers 
daily multiply new Impreſſions without Re- 

ſtraint. The King indeed hath at Times 
granted by Patent an excluſive Priviledge 
of publiſhing particular Editions. This af- 
fects not the Copy, but the Manner and 
Form of Printing ; fince it reſtrains not 
any Perſon from publiſhing other Editions 
of the fame Author. Hence it follows, 
that the Copies of antient Authors (and all 
Copies are of the ſame Nature) are no more 
ſuſceptible of Property than the Elements 
of Air and Water, which are for the com- 
mon Benefit of Mankind. 


Fo 


1 


Lr us put the Caſe ſtronger. Suppoſe 
a grave and perhaps a reverend Commenta- 
tor had diſcovered in the Duſt of ſome old 
Library, a Manuſcript of Menander; with 
what Extaſy would he ſeize this valuable 
Acquiſition? Wnat a Field of Criticiſm 


would it diſcover to him? much learned 


Pains would be employed on the Punctua- 
tion; many refined Conjectures and verbal 
Criticiſms would be diſplayed on the Text. 
At length it is publiſhed. The Editor could 
not even in this Copy derive to himſelf an 
excluſive Right by Occupancy or Improve- 
ment; nor can the King grant to him the 
ſole Right of printing it for a Term of 
Years *; becauſe he is not the Inventor, nor 
is it of a publick Nature and tance, re- 
lating to the Good and Benefit of the Subject. 
Tno' it muſt be admitted that the Co- 
pies of antient Authors cannot be exclu- 
ſively poſſeſſed, yet the Tranſlators of theſe 
Authors claim a Property in their Tranſla- 
tions, founding their Right on a meer 
Nullity. | 2 
HITRHERTO I have admitted the Prin- 
ciples on which this fantaſtick Property is 
founded. I have purfued them in their 
Conſequences, which have appeared incon- 
ſiſtent with themſelves, and repugnant to 
every other Species of Property. It may 


* 3 Mod. Earl of Yarmouth, verſ. Dara. 
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now be proper to take a View of the Prin- 
ciples from whence theſe Conſequences have 
been deduced, if they ſhould appear as fri- 


volous and unſubſtantial, our Judgment muſt 


acquieſce in a full and ſatisfactory Con- 


viction. 


Ir is faid that this Property principally 


exiſts in the Ideas, tho' it be likewiſe in- 


herent in the Form and Compoſition of the 
Piece by which it is moſt eaſily diſtinguiſhed 


and aſcertained. 


LIE us firſt examine whether our Ideas 
are ſuſceptible of Property. Simple Ideas 
being obvious to all, cannot be excluſively 
poſſeſſed by any. © Perhaps it may be 
« ſaid, that the Author claims a Property 


in the Knowledge, Sentiment, and Doc- | 


« trine, contained in his Book.” All theſe 


are compoſed of ſimple Ideas, and ariſe 


from our Perception of their Agreement, or 
Diſagreement. Perception is a Power or 
Quality of the Mind. To poſſeſs this 
Power excluſively, is to reſtrain all Men 
from exerciſing their Faculties on their own 


Ideas. Perception is an Accident, the 
Mind is the Subſtance. Perception is an 


Acceſſory, the Mind is the Principal. It 
is abſurd to claim a Property in the Acceſſory 
or Accident, when the Subſtance or Prin- 


cipal is incapable of it. Therefore we can- 
not pretend to limit Mankind in the Exer- 


ciſe of their Faculties, till we have proved 


in Proportion to the Number of Claimants. - 


159.1 
outſelves intitled to a ſpecial Property in 
their Minds. 

Ir a Sentiment, Thought, or Doctrine, 
is capable of Property, it is neceſſary that 
the Proprietor ſhould ſignify to all Men his 
Intention of converting it to his ſeparate 
Uſe. Otherwiſe he cannot complain of a 
"Treſpaſs, In corporeal Things this is done 
by Occupancy.. If two Perſons in a State 
of Nature, ſhould have been willing to 


poſſeſs themſelves of the ſame Fruit or 


Animal, the Diſpute muſt have been de- 


cided by the Strength and Courage of the 
Parties. To prevent Hatred, Animoſity, 


and Bloodſhed, Mankind tacitly agreed, 
that what could not be enjoyed by all, 
ſhould become the Property 


The Principle en which it is founded is 
an excellent Rule to direct us to its Ob- 
jet. No incorporeal derivative Right 
which the Law has hitherto acknowledged, 
can be poſſeſſed by different Proprietors, 1a 
that the Right of one neither diminiſhes 

the Right of the other, nor both together 
ſubſtract from the corporeal Eſtate on 
which they depend“. But a Sentiment or 
Doctrine may, at the ſame inſtant, be en- 


—Y For Inſtance, ſeveral Perſons claim Eſtovers in a Wood, 
if there be ſufficient for all, theſe Rights interfere not one 
with another : But the Eſtate of the Owner. is leſs valuable 


* 0 


of the Firſt- 
Taker. This is the Origin of Property. 


2 


1 


joyed by all Men. One might as well pre- 
tend to exclude all others from the Benefit 


of a refreſhing Breeze, or the View of a 


| beautiful Proſpect: Becauſe we firſt felt the 


one, ot ſaw the other. What Title can the 
Proprietor of an Original Sentiment, derive 


to himſelf from Improvement? He has 


diſcovered this Sentiment, by exerciſing his 
Faculties. about his Ideas: And has com- 
municated it to all Men; whoſe Minds 
muſt neceſſarily perform the ſame Opera- 
tion in perceiving it. Thus all equally im- 
proving” it, have an equal Title. | 

As this Property cannot be acquired by 
Occupancy or Improvement, ſo the pre- 
tended. Proprietor cannot by theſe Means 
fignify to all Men his Intention of appro- 


 priating it. The only Method taken to 


deprive Men of the common Uſe of a 
Sentiment, is by publiſhing it to all. 
Which is abſurd, 1 
Ir is evident, that the Property of the 
Book exiſts not in the Ideas, nor in the 
Sentiment or Doctrine compoſed of them, 
much leſs can it exiſt in the Form and 
Compoſition, for that is an Accident which 
never can be the Subject of Property, of 
which the Subſtance is incapable. 
 ADMITTING the Author's Property in 
his Copy, (the contrary of which has been 
fully proved) I will examine whether it be 
ſuch a one as will ſupport a perpetual ex- 


„ 
cluſive Right. I will conſider by the Way, 
what has been advanced in its Favour, 
by the Author of A Letter to a Member of 
Parliament, whoſe Arguments may be fairly 
reduced to this Poſition : 

A LITERARY COMPOSITION ts of com- 
mon Utility, and its Poſſeſſion eaſily aſcertained, 
therefore it is ſuſceptible of Property. 3 

To prove a Thing fuſceptible of Pro- 
perty, it muſt be demonſtrated not only to 
be of common Utility, but that a reſtrained 
Uſe and ſeparate Enjoyment of it is more 
beneficial to Mankind, than a common and 
free Participation. For inſtance, Seas, Lakes, 
and Rivers, are eſſential to the Life and 
Exiſtence of all Animals. Poſſeſſion may 
be taken of them, and their Limits marked 
out *. According to the Law of Nature, 
they lie in common. By the Law of Eng- 
land the Subject may poſſeſs a Fifhery, or 
the Soil of a Lake or River. But he can- 
not Claim the Water itſelf, much leſs hinder 
the free Uſe or Navigation of it. Is not 
Water in its Nature as capable of being 
poſſeſſed as Land? Certainly. But the 
general Intereſt of Mankind, which re- 
ſtrains the common Right with reſpect to 


Several Nations exerciſe Dominion over many Seas: 
But this Dominion firſt aroſe either from a valuable Con- 
| fideration to all other Nations, ſuch as ſcouring the Seas 
from Pirates, or by keeping Light-Houſes, or from Agree» 


ment. 
SY 
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Land demands the free and promiſcuous 
Uſe of the other Elements. So if this 
excluſive Property be prejudicial to the Ad- 
vancement of Learning, or if it be ex- 
tremely difficult to be aſcertained, the Law 
will not afford it Countenance or Pro- 
tection, - 

Fl Rs r, of the Difficulty of aſcertaining 
Literary Property. Whoever reflects on the 
Number of excellent Books that have been 
written on every Subject, and compares 
with them the Produftiogs of modern 
Authors, will find very few of tho latter, 
whoſe Sentiments are new or original. 
Authors who ſeek Redreſs for Invaſion of 
their Property, muſt prove the Originality 
of their Sentiments. This, as a Fact muſt 
be ſubmitted to the Diſcretion of a Jury. 
It may perhaps be difficult to determine, 
whether an Author would be more em- 
2 in proving his Caſe, or the jury 

n giving their Verdict, eſpecially, if the 
Subject of the Compoſition be an abſtract 
Science, If an Improvement is made on 
the Diſcoveries of another, may a Suit be 
inſtituted for a literary Treſpaſs? Admit- 
ting in favour of Learning, that a reaſon- 
able Improvement might intitle us to a 
Property in the Tdeas of another, how ſhall 
the juſt Degrees be aſcertained ? . By the 
Law of England the Judges can alone de- 
termine what is reaſonable and what un- 


1 134 
tteeaſonable. Learned as they are, they 
muſt be unequal to ſuch a Taſk, whic 
requires univerſal Reading, and univerſal 
Knowledge. The Courts of Veſtminſter 
would be filled with Suits hitherto unheard 
of, Poet would commence his Action 
againſt Poet, and Hiſtorian againſt Hiſto- 
tian, complaining of literary Treſpaſſes. 
Juries would be puzzled, what Damage to 
give for the pilfering an Anecdote, or pur- 
Joining the Fable of a Play. What ſtrange 
Changes would neceſſarily enſue. The 
Courts of Law muft- ſagely determine 
Points in polite Literature, and Wit be 


entered on Record. 


- In order to aſcertain the true Meaſure 
of Damages, it muſt firſt be diſcovered 
wherein the Property lies. It has been 

roved not to inhere in the Sentiment or 
Doctrine, much leſs in the Form and Com- 
poſition of the Piece. Let us ſuppoſe for 
a Moment, that it varies according to the 
Nature of the Work, but that it is always 
to be there found, wherein the excellency 
of the Book conſiſts. In Poems and 
Orations, the Property exiſts in the Har- 
mony of Periods, the Elegance of Diction, 
ond Propriety of Metaphors, ſometimes in 
the richneſs of Invention, and turn of 
Thought. In Plays, Novels, and Roman- 
ces, it ſhould be diſcovered in the Truth 
of Character, the Vein of Humour, the 
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Sentiment and Conduct of the Story. All 
theſe are written more for the Entertain 
ment, than the Improvement of the Rea- 
der. But as common Utility is affirmed to 
be the Baſis of this Property, the Law will 
protect it in Proportion as it is uſeful. 
Meer Pleaſure is not the Object of the Le- 
giſlature. The Law will no more reſtrain 
us from intermeddling with their Property, 

than from intercepting a beautiful Proſpect 
ſeen from our Neighbour's Houſe ; ſome- 
thing, indeed, may be alledged in Favour 
of Mathematicians, Lawyers, and Divines, 
and all others, the Merit of whoſe Com- 
politions lies principally in the Sentiment 
and Doctrine, becauſe their Works are cal- 
culated -for the Improvement of Mankind 
and good of Society. But to Point out 
their ſeveral Excellencies, and thereby de- 
termine the Magnitude of the Injury re- 
ccived from the Invaſion of Property, would 
be a perplexing Taſk to the moſt learned 
Jury, or the moſt diſcerning Judge. 

IT will be neceſſary to deduce the Hiſtory 
of literary Property, to trace its Origin, to 
examine the Opinions of the politeſt 
Nations of Antiquity, and to point out the 
Time preciſely, when the Notion of the 
Author's perpetual excluſive Right firſt a- 
roſe. I will then enter into a Diſquiſition, 
whether it hath been favourable or prejudi- 
cial to the Cauſe of Literature. In diſ- 
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cufſing this Point, I ſhall chiefly conſider; 
what Influence it has had on thoſe Authors 
who ſubſiſts by their Pen: Such as Poets, 
Hiſtorians, a all theſe who treat of 
pular Subjects. The abſtract Writers ex- 
ect but little Profit from the Sale of their 
Works, becauſe they addreſs themſelven4 to 

the 3 of the few. 


The Hiſtory of Literary Fraphety, 


H E firſt Bards ſtrolled from Houſe 
to Houſe. In thoſe hoſpitable Ages, 
the Doors of the great Men were always 
open to them, at whoſe Tables they con | 
as welcome Gueſts, When they had 
taken of the Repaſt, and cheriſhed t eie 
Genius with free Draughts of Wine, they 
ſang the warlike Exploits of their Hoſt, or 
celebrated the Valour of his Anceſtors, +» 
little dreaming of Property in thoſe unpre- 
mediated Strains which flowed from the 
Warmth of their Fancy, In procefs of 
Time, when Arts were more cultivated, 
and Men became civilized, Poets demanded 
a Price for their Labours. For the Trade 
of an Author is very antient. Pindar 
would not compoie an Ode in Honour of 
a Victor in the Athletic Games, for a leſs 
Sum than the moſt eminent Statuary would 
have demanded for a Statue of exquiſite 


Workmanſhip. He would truſt indeed to 


[26 ] 


the Generofity of a King, recommending 
at the ſame Time, the princely Virtue of 
Munificence. Sometimes the lyric Poets, 
the dramatic Poets, always contended with 
a View of gaining a Prize, propoſed by one 
or other of the Grecian States. The Rhe- 
toricians, as Lycias and Jſocrates, ſubſiſted 
partly by keeping an Academy, partly by 
compoſing judiciary Orations for either 
Side, as they were retained. It has been 
known, that the ſame Rhetorician has com- 
. poſed Orations for Plaintiff and Defendant 

in the fame Cauſe. Some Authors, parti- 
cularly the Hiſtorians, have been influenced 
by nobler Motives than a Deſire of Gain. 
It was Reward enough to Herodotus and 
Thu cydides, to recite their Hiſtories at the 
Olympic Games, where they received the 
united Applauſe of aſſembled Greece. 

AT Rome dramatic Pieces were exhibited, 
to the People, at the private Expences of 
the Officers of State, and they were com- 
poſed at a fixed Price for that Purpoſe. 
After the Introduction of the polite Arts, 
there were few of the great Men who did 
not dedicate their leiſure Hours to Philoſo- 
phy or the Muſes. Hence Authors were 
8 encouraged, and they frequently 

rrowed their Patron's Houſes to recite 
their Compoſitions to numerous Audiences, 
by which they acquired both ey and 
Reputation. 


1 

Ir is evident, that neither the Authors 
nor their Aſſigns, in the Republics of 
Greece and Rome, ever claimed an excluſive 
Right in their Copies after their Publica- 
tion. I challenge the Advocates of this 
Species of Property, to cite a Paſſage from 
the Laws of thoſe States, where it is dire&-- 
ly or indirectly countenanced. In the In- 
ſtitutes the contrary is expreſſed; If Titius 
compoſes a Poem, a Hiſtory, or Oration, 
on your Paper, you are ſtill the Proprietor 
— not Titius, for the Writing is but ac- 
ceſſory. An Opinion truly abſurd, but it is 
ſufficient 122 the 2 of the 
Antients with reſpe& to Literary Property. 
I will admit, —4 an Author who — 4 
poſed a Poem for a fixed Price, might 

oe inſtituted a Suit for the Performance of- 
the Contract. It may now be proper to 
_ enquire, whether this perpetual. exclufive 
Right tends to promote the Cauſe of Learn- 
ing. Or whether antient or modern Au- 
thors have the greater Incentives to excel. 
Authors are influenced either by a Love of 
Fame, or a Deſire of Gain, and ſometimes 
by both. As either of theſe Paſſions pre- 
dominate, the Compoſition is more or leſs 
excellent. The Antients were ſmitten with 
a Love of Glory; if they had a Deſire of 
Gain, it was a ſubordinate Paſſion, not 
owing to a ſordid Diſpoſition, but to the- 
low Eſtate, in which Fortune had placed 
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them. The Prizes propoſed by the Grecian 
- States, excited the nobleſt Emulation. The 

Poets exetted the utmoſt Powers of their 

Genius, either to preſerve the Reputation 

which they had acquired, or to tear the 

_ from the Brows of their Competi- 
| To this may be wide the ex- 
exflency of 'the Grune Poets. HOT 7 


- b. 


rail Jugenium, Ge delit ore 38 
Aus Jagps,, peer Laien pullius avarid.. 


"Tut Nina: took a. different echte . 
Their 'exetMent Writets, by the Liberality 
of their Patrons, were placed in a State 5 

Affluence: 80 that tex had leiſutę 
- Pdliflf and, refine "their Compof Bt 
'There* was nk Exchange of Be efits 
between the Author and His Patron. The 
Patron conferred Riches on the Autkor, 
which was requited" wick Fame and Immor-/ 
tality. Unhappi tis Project of En- 
cquragement ſucceeded not ſo well. Gra- 
titude, and the Ambition of tranſmitting 
out Name to Poſterity, ate feeble Excite: 
ments to the exertibn of our Faculties, 
when compared with the noble Rivalry that 
ſubſiſted between the Grecian Bards. Poets 
ate an ide Race of Men. They are no 
ſooner at their eaſe, than they are Rüigued 
with the Labour of Compoſing. Horace, 
who at firſt fabſiſted by Writing, has the 
e frequently to pla of his 


ou 
5 
» - 
* 
3 
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Lazineſs, when by the Munjificence. of 
 Mzacenas, he enjoyed an ample, Revenue. 
This is perhaps the Reaſon, why the Gre- 
cians excelled . the. Romans in Compoſition. 
In England, the revival of Letters was 
co-eval with the Introduction of Printing. 
Our Authors had but little Encouragement, 
either by public - or private Liberality. 
A Cuſtom then firſt aroſe, by which they 
claimed the ſole Right of multiplying Im- 
prongs of their Books. Authors by their 
little Attention to their Affairs, were gene- 
rally in diſtreſſed Circumſtances. They 
could not wait the ſlow returns of Profit, 
ariſing from the Sale of their Works; but 


Were obliged to ſell them to the Bookſeller 


for a groſs Sum, which might relieve their 


preſent Necflity. From that Inſtant the 
Author became a Slave to his Bookſeller, 


who eſtimating Wit. and Learning by the 


Bulk, impoſed the ſevereſt Taſks. How 


could any Thing great or noble be expected 
from Writers, whoſe/Genius was depreſſed, 
and Spirits broken by this Oppreſhon. 

 NoTwITHSTANDING. this we may boaſt 
of Shakeſpeare, Otway, - and Dryden, who 
tho' they ſubſiſted by their Pen, might vie 
in Genius with the greateſt Poets of Anti- 
quity. Unhappy indeed, that they had not 


Leiſure to polith and refine their Works, 


that their Poverty obliged them to Humour, 
inſtead of correcting the Taſte of the 
D 2 
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People. To this imaginary Right, we may 
attribute the want of Elegance and Correct- 
neſs in our Engliſʒß Authors, who have ſub- 
fiſted by Writing, to this may be attri- 
buted their Servitude to Bookſellers, which 
of all others, to a liberal Mind, is the moſt 
intolerable. 2H 

THis perpetual exclufive Right, could 
never be executed, till the Art of Printing 
was introduced. The great Labour of 
Tranſcribing ſo much, inhanced the Price 
of each Book, that the Purchaſers were 


5 few, and the Gains of the Author ſmall. | 


This I apprehend to be the Foundation of 
the Right: When Printing was introduced 
into England, it became a Part of the Pre- 
rogative. In Virtue of which all Books 
were licenſed, and this Licence was con- 
ſtrued to extend to the Author alone and 
his Aſſigns. When the Prerogative was 
limited, and the Liberty of the Preſs eſtab- 
liſhed, this Right muſt of Neceſſity vaniſh. 
But the Right of printing Bibles, Books of 
Common Prayer, and Law Books, are ſtill 
veſted in the King, and have been granted 
by him at different Times. This Right is 
purely founded on Maxims of Policy, be- 
cauſe theſe Books are of public Importance 
Matters of public Concern, and Thing. 
that relate to Government, were never left 
to any Man's liberty to print that would. 
This eannot be made a Precedent in Favour 
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of the Right claimed in other Copies, which 
ſtand on a different Foundation. | 
THr1s therefore is a new Right, ariſen 
within the Time of Memory ; but no ori- 
ginal incorporeal Right, which is not found- 


cd on Agreement of the Parties, can at this 


Day be created. What numerous Incon- 
veniences would ariſe, if every Man could 
at his Pleaſure, create a new Species of Pro- 
perty, to the Support of which he might 
demand the Aid of the Law, however re- 
ugnant to its Principles. As if the wild 
maginations of Men were to controul the 


Law, and not the Law to curb their Extra- 


vagancies. The Courts have been ever 
jealous of new Inventions, even of thoſe 
which are founded on' its moſt unqueſtioned 
Principles, till Experience and length of 
Time has given them a Sanction. The 
perpetual excluſive Right of which we now 
treat, hath as yet received no Counte- 
nance from the Courts, and it has been de- 
monſtrated to be incompatible with every 
legal Principle. It is obſervable, that it 
may as well be extended to many other 
Things which were never as yet imagined 
to be ſuſceptible of Property. For inſtance, 
an Author compoſes a dy, of this he 
makes two Profits, The Copy is Sold to 
the Bookſeller: The Right of Repreſenta- 
tion to the Manager of the Theatre. 

Theſe Ri ghts are in every reſpect perfectly | 
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alike, The Common Law has favoured 
neither the one nor the other: Yet is it 
contended, that the Purchaſer of the Copy 
ſhall recover in Damages againſt thoſe who 
multiply Impreſſions of his Book; where- 
as the Manager who purchaſed the R ght 
of Repreſentation, can have no Remedy 
againſt his Brother-Manager, who gains an 
undue Profit, by repreſenting the Piece, 
for which the former paid a valuable Con- 
ſideration. Compare the Pretenſions of the 
Advocate, to his Reward with thoſe of the 
Author. In the Copy, the Property is n- 
certain: The Utility problematical. ut 
the Opinion which the Advocate gives, or 
the Cauſe which he pleads is import) t, 
and very eaſy to be aſcertained, Whatever 
Advantages * Client may derive from the 
Induſtry, the Learning, and Abilities, of 
his Advocate, he cannot be compelled to 
make him a ſuitable Recompence, 

Tur Property of an Inventor 1 in his 
Machine, is in every reſpect ſimilar to the 
excluſive Right Added by the Author in 
his Copy. It is admitted, that at Common 
Law, the Inventor hath no Property in the 
Form of his Machine; can the Author 
claim any in his Copy. 

To elude the Force of this Argument, 
many frivolous Diſtinctions have been taken 
between a Book and Machine. I ſhall con- 
fine myſelf to the refuting thoſe which 
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have been advanced, by the Author vf 
A Letter to a Member of Parliament. 
Tur Difference in theſe two Sorts of 
Property, ſays the Author, ariſes from the 
different Nature of the Works, and the 
different Views of the Operators. With 
regard to the Nature of the Work. The 
Author contends that a: Book is a Work of 
the Mind, but an Utenfil is a meer Work 
of the Hand.—A' falſe and ridiculous Diſ- 
tinction! Unleſs, by the word Utenſil, 
the Author means Chamber-Utenfils, or 
Stone-Pitchers, inſtead of mathematical 
Machines, ſuch as Orreries, Microcoſms, 
Clocks, and Watches, which is highly 
bably from the next Diſtinction Ahich is 
r | 
OsJecT. In the Utenſil made, the prin- 
cipal Expence is in the Materials em- 
_ © ployed; which whoſoever furhiſhes, rea- 
' ſonably acquires a Property in the Thing 
made, tho by Imitation. On the con- 
trary, in a Book compoſed, the principal 
Exp-nce is in the Form given, which as 


th vriginal Maker can only ſupply, it is 


pb. reaſonable, how greatly ſoever the 

Copies of this Work may be multiplied, 
that they be multiplied to his own ex- 
cluſive Profit. 


AnsweR. The Expence of the Materials 


with which that curious Piece of Me- 
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chaniſm, The Microcoſin, is confiratted, 

bears a greater Proportion to the Coſt of 

the Labour, and Ingenuity of the In- 

ventor, than the Race of the Mate- 

rials which compoſe the ſcarceſt Book, 
bears to the Value of its Compoſition. 
- Hence it follows, that tho' in making a 
| Chamber-Utenſil, the principal Expence 
zs in the Materials employed, it is other- 
_ wiſe with reſpect to a valuable Machine. 
The Author ſays, That in a Book, the 
principal Expence is in the Form given. 
An unintelligible Phraſe ! If he means the 
Form of the Compoſition, it is equally 


* to a Machine. 


* Different Views of the "EA 


OB. He who makes an Utenſil in Imita- 
tion of another he ſees made, muſt ne- 
ceſſarily Work with the ſame Ideas the 
original Proprietor had, and ſo fully ac- 
quires a Property in the Work of his 

| own Hands. But the moſt arned Book 
in the World, may be Copied by one 
who hath no Ideas at all. What Pre- 
tence hath ſuch a one to Property in the 
Work of the Mind, who hath employ- 
ed 'in Copying it only, the Work * 
the Hand. | 


Axsw. The Author manifeſtly contradicts 
himſelf. The firſt Difference laid down 


| 1 
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between a Book and a Machine was, 


that the latter was a meer Work of the. 


Hand, now it is contended that the Imi- 


tator works with the ſame Ideas the ori- 
ginal Proprietor had. This variance can 


never be reconciled, unleſs we ſuppoſe 
that the Proprietor had no Ideas at all. 
This is nothing extraordinary, for we are 
told in the next Paragraph, that a Man 
may very well exiſt without them, and 


Copy learned Books too. The Author 


then demands, Whether © ſuch a one 


would have a Property in the Work of 


the Mind, who hath employed only the 


Labour of the Hand? To this I anſwer, 


that he would not be entitled to Proper- 
ty, becauſe the ſubjet Matter is not 


capable of it. But the Claim of an ig- 


norant Imitator of a Machine is equally 


© good. | 


OsJ. In an Utenſil made, the Framer of 


it hath plainly no Regard to any one's 
Benefit than his own, and he muſt finiſh 


it, before it can be fitted for his Uſe. 


His End being obtained in that indivi- 
dual Piece of Work, it is but Reaſon 


that his Profit ſhould there terminate, 


In a mental Work the Thing turns the 
other Way. For the Contriver may 
himſelf enjoy all the Fruits of his Diſ- 
| =: 


es 
coveries, without drawing them out 
Scholaſtically into Form. 


— — ——— oO A 
ON 1 


Answ.. I ſhould be glad to be informed, 
of what Uſe The Orrery was to the In- 
ventor, or whether he had not a clear 
Conception of the planetary. Syſtem be- 
fore he ſo artificially repreſented it? If the 
Author of this Objection, will be pleaſed 
to Walk into the Shop of a Mathemati- 
cal Inſtrument Maker, he will ſee many 
Inſtruments which are of no Benefit to 
the Conſtructor, beſides the Profits ac- 
_ cruing from their Sale. Where is the 
Juſtice that the Profit of the Inventor 
ſhould terminate in the individual Ma- 
chine, which poſſibly might Coſt him 
ſome Years in inventing, and might be 
imitated by another in a few Days? The 
End of the Inventor is not fuller ob- 
tained in the firſt individual Machine, 
than the End of the Author in the firſt 
individual Book. If it be fo, then is it 
unreaſonable to grant him a Patent for 
a longer Time; which is contrary to the 

Author's Poſition in another Place. 
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IT appears, that every Diſtinction taken 
by the Author, between an Utenſil and a 
Book, with reſpe& to a Capability of their 
being excluſively poſleſſed, is idle and fri- 
yolous. As it is admitted, that at Common 
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Law the Inventor has no excluſive Right 
in his Machine, it muſt neceſfarily follow 
that the Author hath none in his Copy. 

IT is ſaid in the Courſe of Argument &, 
That if a Man invent a new Art, and ano- 
ther ſhould learn it, before the Inventor 
can obtain a Patent, if afterwards granted 
it is void. Much leſs can the Author at 
Common Law. claim a perpetual excluſive 
Right after Publication. Since in ſuch a 
Caſe, the King could not grant him a Patent 
for a limited Time. 8 
Arx having ſhewn that ſeveral Rights 
exactly ſimilar to this, have never been pro- 
tected by the Common Law; tho' that 


Eſtabliſhment would have been highly be- 


neficial to their Proprietors, I ſhall now en- 
deavour to prove that other Rights pre- 
tended to be ſimilar, are founded on far 
different Principles. Of theſe there are 
Three. 

Taz Good Will of an Inn, a Noſtrum, 
and the Right of ſetting in a Theatre. 

Tue Good Will of an Inn, is an in- 
corporeal Right, derived from and dependant 
on a corporeal Inheritance: I 7s morecver 
founded on the Agreement of the Parties. 

Tux Right of ſetting in a Theatre, is 
incorporeal, and derived from the Property 
of the Huuſe. I ariſes from the Agree- 


3. Mod. Earl of Yarmouth, ver /. Darrel, 
E 2 
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ment of the Manager, who ſtipulates that 
the Bearer of a Ticket, ſhall be intitled to 
a Seat. The Owner of this Ticket by 
multiplying it, would unconſcionably pro- 
cure the Admiſſion of many, againſt his. 
expreſs Agreement, to the Prejudice of the 
Manager, and to the Excluſion of other 
Subſcribers. He would be guilty of an 
equal Fraud, as if he had multiplied a Bill 
received from a Banker. The Theatre, much 
Jeſs the Right of one Seat cannot be enjoyed by 
all, therefore it may be chnverted to the Emo- 
lument of a few. IO 
Tux Right of the Author in his Copy, 
is incorporeal and original. The Sentiment 
contained in it, is perceptible to all Men at 
the ſame Inſtant. — 1 
A Nos r RU is ſuppoſed to be a Pro- 
perty, becauſe the High Court of Chan- 
cery hath decreed jit to be Aſſets in the 
Hands of Executors. Even in that Caſe, 
it can no longer be deemed a Property than 
the Compoſition is kept a Secret. Perhaps 
the Court of Chancery was guided by this 
Principle, that the Executor taking the 
Eſtate of the Teſtator as a Truſt, was 
bound in Conſcience to Account for all the 
Profits ariſing from it. If the Medicine 
was excellent, he might obtain a Patent, 
and thereby reduce it to a ſtrict legal Pro- 
perty: Which he was as much bound in 
Conſcience: to do for the Sake of a Credi- 
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tor, as the Heir is to compleat an imperfect 
Conveyance to a Purchaſer for a valuable 
Conſideration. However that may be, I 
preſume that it was litigated only between 
the Executor and Creditor. Nothing was 
determined with reſpect to Strangers. If 
the Secret had been divulged, e er a Patent 
had been obtained, the Inventor and his 
Repreſentatives would have loſt their Pro- 
perty. Whereas the Author after Publica- 
tion retains nothing ſecret, and affirms that 
his Right of multiplying Impreſſions is at- 
tendant on each individual Book, to whom- 
ſoever it ſhall be tranſmitted by Gift, Sale, 
or Accident. 

In truth, this Right whether conſidered 
Abſtractly, or compared with others, ſeems 
to be then moſt plauſibly maintained, when 
it relies on an Agreement of not multiplying, 
tacitly annexed to each Book. Even in that 
Caſe, thoſe only would be bound, who 
claim under the firſt Purchaſers. 'Every 
implied Covenant muſt ariſe from a necel- 
ſary Implication. It being contrary to com- 
mon Right, that the Vendor ſhould exer- 
ciſe any Power over the Property, of which 
he has wholly diveſted himſelf. Therefore 
the Proof lies on him. As it muſt be 
founded on the Nature of the Contract, it 
muſt have been at all Times inſeparably in- 
cident to it. It has been proved, that this 
excluſive Right was never known before the 
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Introduction of Printing, therefore it is not 
inſeparably incident, and conſequently can- 
not ariſe by neceſſary Implication : Hence it 
follows, that no tacit Condition is annexed 
to the Sale. 

ADMITTING the Subj ect. Matter of this 
Right to be of great Vriliy, and eaſy to be 
aſcertained: Admitting it to be endowed 
with every Condition eſſential to Property 
It is not ſuch a Property, as is favoured and 
protected by the Common Law. Becauſe 

its Nature and Qualities, as we before de- 
monſtrated, wholly differing from every 
other Property, cannot be governed by the 
ſame Rules, as it is not founded on the 
ſame Principles. This is evident from 
many Inſtances. A Uſe, or Truſt, is eaſy 
to be defined, and extenſively important in 
the Concerns of Life. If the Ceſtui que 
Truſt, or ſafructuary Owner, ſought Ke. 
. dreſs for a Breach of Truſt. The Com- 
mon Law was ever inexorable. It acknow- 
ledged the Right but denied the Remedy. 
The Reaſon is clear. Becauſe a Truſt or * 
Uſe (as my Lord Bacon obſerves in his 
Reading on the Statute of Uſes) eſſentially 
differs from every other P. operty: There- 
fore a Court of Equity was erected, which 
might have a peculiar Cognizance of them. 


* A Right of taking the * u hen the leg al Poſſeſſion 
Þ in another. | 
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Fo or the. ſame Reaſon. the Eccleſiaſtical 
Courts extend their Juriſdiftion over Spi- 
ritual Ri ghts, the Court of Admiralty over 
Cauſes which ariſe upon the High Seas. 
So the Earl Marſhal's Court claims Cogni- 
zance of Feats of Arms, and armorial 
Bearings. Hence it appears that it has 
been the Policy of the Common Law, 
rather to leave a Right without a Remedy, 
than to adopt new Principles, to give new 
Remedies. If this Species of Property be 
of ſo great Utility, let there be erected a 
literary Court of . Judicature, - where the 
Learned may decide their Differences. 
Animoſity, Pride and Envy, would enter 


into the Deciſions, and mix with all the 


Tranſactions of. ſuch a Court. Authors 
are perhaps the only Men who would not 
chooſe to be tried by their Peers. If one 
was not ſo well convinced of the Diſinte- 
reſtedneſs of our Advocates, one mi ght 
imagine, 1 this was ſo warmly —.— 
to be a legal Property, on ſuppoſition, | that 
a rich irfitared Author, might be as profit- 
able a Client, as a rich litigious Widow. 
Ix may add ſome Weight to what has 
been ſaid, if it be ſhewn that the Senſe of 
other Nations on this Point, correſponds 
with the Policy of our Common Law. 
To prove this, I ſhall relate a Tranſaction 
which happened in the Year 1607. Simon 
Marius, a German, being reſident at Padua, 


b 

Tranſlated into Latin the Book publiſhed 
the preceding Year by Ga/#lzo, and cauſed 
his Diſciple Capra, to Aw it -as his own. 
Marius dreading a Profecution, retired, leav- 
ing Capra. Galilzo went to Venice, and 
laid the Affair before the Lords Reformers 
of the Univerſity of Padua, ſhewing them 
his own Book Ne June 10, 1606, 
and that of Capra's publiſhed March 17, 
1607. The Lords cited Capra to appear. 
The Cauſe was heard, and we Parties diſ- 
miſſed. 

On the 4th of May, their Lordſhips 
ronounced Sentence, and ſent it to Padua 
to be executed. The amount of their Sen- 
tence was, That having fully conſidered the 
Affair, it appeared to them that Galileo had 
been abuſed, and that all the remaining 
Copies of Capra s Book ſhould be brought 
before their Lordſhip s, to be ſuppreſſed in 
fuch Manner as they ſhall think fit: Re- 
ferving to themſelves, to ptoceed againſt 
the Printer and Bookſeller for the Tranſ- 
greſſion they may have committed againſt 
the Laws of Printing, and ordering the 
ſame to be made known EY: The 
fame Day, all the Copies of the faid Book 
were ſent to Venice, to the a Ne 
formers. 0 

 TsHALL make ſome Obſbreatbons on thi 
Tranſaction. It appears that this Affair 
was not cognizable by the Common Law 
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of Venice: That the Lords Reformers had 
a peculiar Juriſdiction in literary Diſputes, 
which had been needleſs, could they have 
been terminated on the ſame Principles as 
other Property is decided. The Offence is 
ſaid to be committed not againſt the Com- 
mon Law, but The Laws of Printing. 
Hence it appears, that what I before ad- 
vanced is not only founded on Reaſon, and 
the Law of the Land, but corroborated by 
the wiſe Inſtitutions of the Republic of 
Venice, whoſe Skill in Juriſprudence has 
hitherto. been unqueſtioned. 

THERE muſt have been many Violations 
of Literary Property in the Courſe of ſeve- 
ral Centuries, ſince the Introduction of 
Printing, yet they have not produced a 
ſingle Determination at Common Law. If 
this be a natural Right, as is by ſome con- 
tended, to what Purpoſe was the Act of 
Parliament made, by which the Property 
of each Copy was eſtabliſhed for Fourteen 
Years? Every one knows that ſuch Laws 
proceed not from the ſpontaneous Motien 
of the Legiſlature, but are procured by the 
Intreaties and at the Suggeſtions of thoſe 
whoſe Intereſts are concerned. It argued 
in them a Diffidence and Diſtruſt of their 
own Cauſe, to apply to Parliament for a 
Confirmation of a natural Right for a 
limited Time, when by a Judgement in a 
Court of Law, they 1 have eftabliſhed 
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it for ever. If other Circumſtances are 
equal, a Right at Common Law is prefer- 
able to one founded on a Statute. Becauſe 
the former, being more. general and com- 
3 is therefore able to cope with 
raud, whereas the preciſe Words of the 
latter are ever liable to Subterfuge and Eva- 
ſion. It is apparent, that the Legiſlature 
never conſidered it as a natural Right, and 
ſeemed to Doubt whether it would promote 
the Cauſe of Literature. If either of theſe 
Points had been evident, it would have 
given a perpetual Sanction. This is ſaid to 
be an affirmatory Act. But all affirmatory 
Acts ſtrengthen and extend the Common 
Law, whereas this eſtabliſhes for a Time a 
Right, which if natural, muſt have exiſted 
at all Times and in all Places, wherever 
Letters flouriſhed. 
I, one was to take into Conſideration 
all the Inconveniences reſulting to Authors 
themſelves from the Eſtabliſnment of this 
Property, they would be found very nume- 
rous. The Profeſſion of an Author is of 
all others the leaſt profitable. By the Study 
of antient Poets and Philoſophers, they 
ealily contract a Contempt. for Riches. 
Hence enſue a Negle& of Domeſtic Con- 
cerns, and diſtreſſed Circumſtances. If 
their Works were to become a Property, 
they might be taken in Execution for Debt. 
Creditors would raviſh from Dramatic Wri- 
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ters * half-formed Tragedies, from Cler- 
ymen their pious Diſcourſes, the Spiritual 
| Food of their reſpective F locks. A Moral 
Eſſay might go in Diſcharge of a, Debt 
contracted in a Bagnio. Philoſophy, Poetry, 
Metaphyſics, Hiſtory and Divinity, would 
be taken in Satisfaction for Stay-Tape, 
Buckram and Canvaſs, or Legs of Mutton, 
Calf's-Heads, and other Articles, which 
uſually compoſe a Taylor and a Butcher' Se 
Bill. If an Author had been willing to 
have taken the Benefit of the Inſolvent AQ | 
he would, have been guilty of Perjury if 
he had not diſcovered his Manuſcripts. 
His Creditors might inſiſt on publiſhing his 
Familiar Letters: For that Species of Com- 
fition is as much a Property as any other. 
If the Inſolvent was an ingenious Man, his 
Letters might have been Sold for a good 
Price. If literary Property conſiſts in the 
Ideas, the Creditors would have an Intereſt 
in all the Ideas of their Debtors. Ideas are 
in their Nature equally ſuſceptible of Pro- 
perty, whether they exiſt only in the Brain 
of the Author, or are by him tranſmitted 
to Paper; or whether they be written or 
printed. The Parliament of Paris ſeems to 
have conſidered this in a proper View. 
When the Creditors of Crebillun would have 
attached in the Hands of the Actors, a 
Sum of Money ariſing from a Repreſen- 
tation of a Tragedy, it was decreed, That 
7 F 2 f | 
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the Fruits of Learning and Genius, tho” 
actually converted into Money, was not 
liable to the Demands of Creditors. Tho' 
the old Roman Law delivered the inſolvent 
Debtor into the Hands' of his mercileſs Cre- 
ditor, that by his bodily Labour, he might 
make ſome Satisfaction for the Debt: Yet 
no one ever imagined, that the Mind itſelf 
could be taken in Execution, and be tri 

_ ped of its Ideas; which Abſurdity neceſſary 
reſults from the Suppoſition of Ideas being 
capable of Property. 

Taz greateſt Grievante of which the 
learned complain, cannot be remedied by 
the Common Law. This Grievance ariſes 
from the Diſingenuity of ſome, who vin- 
dicate to themſelves, the Diſcoveries which 
have been made by the Labour and Abilities / 
of other Men. As if, the miſtaken Praiſe 
due to another's Merit, could afford a 
home-felt Satisfaction. It was owing to the 
Modeſty and Diffidence of Sir Jſaac New- 
fon, that he communicated ſome of his 
Diſcoveries to his Friends, before he pub- 
liſhed them. Unfortunately they came in- 
to the Hands of a Foreigner, who conteſted 
the Invention. In what Court of Juſtice 
could Sir Jaac have inſtituted a Suit for a 
Reparation of this Injury? I will venture 
to affirm that he could have had no Redreſs 
in any Court either antient or modern, 
where it was to have been determined on 
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the Principles of other Property, He 
might proſecute his Suit with ſome Effed 
in a Literary Court of Judicature, ſuch a 
one as I lately mentioned in the Staty of 
Galilao. It was the Wiſdom of the Prench 
to erect the Court of Marſchalles, the Ob- 
ject of whoſe Juriſdiction was the Pains 
4 Homneur. | Let it be ours to terminate 
the Diſputes of Authors in a Literary Court 
of Judicature, where may be inflicted Pains 
and Penalties ſuitable: to the Nature of the 
Offence, for imaginary Rights ſhould al- 
ways have imaginary Remedies. _ -/ 

I will now briefly — the 
Arguments in the former Part of the Diſ- 
courſe, that the Reader by comprehend- 
ing the Whole at one _ may form a 
better Judgement. Firſt, I proved that 
the Copy was not ſuſceptible of Property: 
But admitting that it was, it was not 
capable of a perpetual excluſive Poſſeſſion. 
I then traced its Origin, which was within 
the Time of Memory, I have diftinguiſhy 
ed it from thoſe Rights with which it has 
been confounded.. I have fhewn the Re- 
ſemblance between this and other Rights, 
which the Law has never protected. It 
has been proved prejudicial to the Advance- 
ment of Letters, and of ill Conſequence 
to Authors themſelves. The very Notion 
of an original incorporeal Right is incon- 
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fiſtent with the neceſſary Qualification of 
Property, as mentioned by Puffendorf in 
his Law of Nature and of Nations *, 
which is, "That it be ſo * under the Power 
of Men, as they may faſten and keep it for 
their Occafions. Agreeable to this Condition, 
every incorporeal Right acknowledged by 
the Law, is capable of Diſſeiſſin. Grantee 
of a Rent ſeck at Common Law, may 
vor difleifled by a Reſcous. An Advowlſon 

may be uſurped. In the ſame Manner, 
Rights of Common, Eſtovers, may be 
forcibly diveſted from their ſeveral Owners. 
How can the Proprietor of a Copy be put 
out of Poſſeſſion? Other Men ſelling Im- 
preſſions will not prevent him from doing 
the ſame. It is very obſervable, that this 
Point was again brought into Queſtion, 
by an Action on the Caſe, which is not a 
pollefiory Action. 

I $HALL again apply the Principle for- 
merly laid down, which is, That-this Right 
cannot be excluſively poſſeſſed by a few, 
becauſe it may be enjoyed by all. 

- I HALL now ſubmit what has been 
ſaid, to the Judgement of the Public. 
Tf any Arguments ſhould have entered 
into this Diſquiſition, which are of a Na- 
ture far different from thoſe commonly 
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employed in diſcuſſing Points of Law, 
the intelligent Reader will obſerve, that 
I have not deviated from my Subject, but 
that the Subject itſelf is foreign to a Court 
of Judicature. | 

Fax be it from me to deprive the 
IN GENIOUS of the Fruits of their Wit 
and Induſtry ; may they long enjoy every + 
Advantage, every reaſonable Encourage- 
ment. Let not the Sources of the Com- 
mon Law be corrupted, nor its Principles 
be perverted, in Support of a- Right, 
prejudicial to the Cauſe of Literature, 
which it was calculated to promote. | 
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